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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate

h authority in the following wa

National Benchm-onal Bim7me a=&c
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(ii)

(in)

;1-aanne Bled under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.
MaRHam to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-051 on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
©;Ra===i=m;;;'FFBmte Tribunal under Section 112(8) of the CGST Act, 2017
after paying –

-bull amount of Tax.1 Interestt Fine. Fee and Penaltv arising from the impugned
order, as is admitted/ accepted by the appellant; and
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from the said order, in relation to which the appeal has been filed.

W iculdes) Order, 2019 dated
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F.No. GAPPL/ADC/GSTP/1413/2024-Appeal

ORDER-iN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Global Energy Food Industries Pvt.Ltd. (GSTIN-24AAEC(}46351'lZI)

having principal place of business PLOT NO 173, O:PP. TELEPHONE

EXCHANGE? PHASE-I? GIDC NARODA, Ahmedabad, Gujarat, 382330

(hereinafter referred to as the “Appellult”) has Sled appeal against Refund

Order_in_original No.202/ AC/DEMAND/23-24 dated 29.08.2023 (herein after

referred as the “impugned order”) passed by the Assistant Commissioner,

C'GST & C.Ex., Division I, Ahmedabad-North Commissionerate, Ahmedabad

(hereinafter referred to as the 'adjudicating authority i

2. Brief facts of the case are that the Appellant are engaged in the business

of manufacturing of Biscuit and confectionery falling under Chapter 19. The

appeliant was exporting their finished/manufactured goods out of india under

of iGST and availing benefit of refund in terms of Rule 96 of the CGST

2017 although they were not eligible to claim such refund under the

The appellant had availed full exemption of iGST at the time of

of raw materials, which have been imported for use in the manufacture

to be exported and theredter, the finished/manufactured goods were

exported on payment of IGST & refund was .claimed of such iGST paid.

Investigation was carried out by the Officers of Ahmedabad North

Commissionerate and it was revealed .that the appellant had imported the

inputs under advance auhorisation licence and availed full exemptIon from

payment of iGST. on the same. The appellant had further exported their final

products on pament of IGST and claimed refund of IGST paid on shipping

bills total amounting to Rs. 90,66,732/- as per their letter dated 26.04.2021

and 22.07.2021, copies submitted vide their reply dated 17.12.2022 in

response to summons issued to them. Further, as per letter dated 20.03.2023

of DeputY Commissioner of Customs, Post clearance Audit, Office of the

Pr.Commissioner of Customs, Mundra Kut:ch, total amount of IGST refund of

Rs. 12112622907/- was taken by ale appellant on exports after avaiiing benefit

of advance auhorisation on the inputs procured through import.

,a ei d:
CEh IR

foods

Hence a Show-cajlse-notice dated 31.03.2023 was issued to the appellant as to
why:

$} Erroneous'Q rehncled K3ST aTncrtInt of Rs. 1,11,62,907/- (Rs.One Crore Eleven

i'acs SixtY I'-a;o ’Vusan(i Nine iiu_nclre(i Seven only) should not be clem(lrtcied
2



F.No. GAPPL/ADC/GSTP/1 413/2024-Appeal

and recovered from them under Section 74(1} of the CGST, 2017 read with reaci

with correspon(hag section of Gujarat GST Act 201 7 and Section 20 of the IGST

Act, 2017;

{ii) Interest at appropriate rate shouLd not be demanded and recovered from them

on the proposed demand mentioned at (i) above under Section 50(1) of the CGsr

Act, 2017 reaci uRal comespo-mitng section of Gujarat GST Act 2017 and read

with Section 20 of the iGST Act, 20:17;

{iii) Penalty sttoutci not be imposed upon them on the proposed ciemanci at {i)

above under Section 74(1) of the CGST Act, 2017 read u>idl corresponding section

of Gujarat GST Act 2017 and read uhttt Section 20 of the !GST Act, 2017.

3. The adjudicating authority vide the impugned order passed the following:

“{i} I confIrm the IGST of Rs.1,Ii,62,907/- (Rs. One Crore Eleven Laos Sixty Two

Thousand Nine Hundred Seven only) under sub Section (1) of Section 74 of the

CGST Act, 2017 read with read with Section 20 of the IGST Act, 2017;

{a) I coRPrm demand of Interest at rate prescribed under Section 50(1) of the

CGST Act, 2017 read with Section 20 of the IGST Act, 2017;

{iii,) i impose Penalty of Rs.1,li,62,907/- (Rs. One Crore Eleven Laos Sixty TIvo

%I!:V=='=='"=+'T.A'=:1='1=
\. d+_ e-:, ); 'lqontraventions”
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Being aggrieved with the impugned order, the Appellant filed the present

appeal on 22.01.2024 on the grounds that:

> AppeUa-ats submit that they never directly imported anY goods under
a€ivarLce authorIzation License an,ctavaite<! full exeKLptiQH:@mpcLynLent of

IGST. AppeaarLts submit that they have procured goods tom another
manufacturer who in turn procured goods cmd manufactured the same cmd
supplied, to appeua,Ms with full payment of 1(aST for ejecting the same as
ttdrci party export.

> Appellants submit thai on the premise of such was-conceived facts it is
aieged, at Para. 5.1 of impugned scN that Appellants have availed the
double beneftty one a.t the time of procu'Mg IC,ST Free ratv material in terms
of Not@cation No. 79/2017_ Customs dated 13.10.2017 and on the o£Pter

hand by dab,aT,g the reBlr,d ,n the exports made on payment of iGST iTt

te,mls if Rule. 96 of the Cerurca Goods and Services Tax Rules, 2017 as
merLtiOILe ci above.

> App,na„t, ,ub„,it that when facts &self is U"Q"g 'md the SCN iFsued :” Itt.*
presumed facts are in utter viotadon of pdncipte of natural iusace and Jak

3



F.No. GAPPLYADC/GSTP/1413/2024-Appeal

> in support of their contention, the Appellants want to draw your kind
attention on the decision from ersttvhfLe service tax and central excise regime
{r& (he case of:

(a)SBQ Steels Ltd. vs. Commissioner of Cus., C.Ex., 82 ST. Gtrnttm 2014

{300} ELT 185 (AP)w'hereirl =,tis ctadfte(i that;

Ce'moat credit - Avaament oJ - C'rta'ae-age to, vicie show cause notice – Validity

of, when said notice issued. uittt £xemeditation - Language used by the

responcient-authority ta the show cause notice gave the impression that it

ha(i precieterwpneci the issue - Use of the word.s it is clear’ at vqrious places

suggested prqdeterminatlion oy’ liability of petitioner - Fact that it even

quaraiBed the a%otrnt of duty wrongly avatIed or by the pedM07ter allegedly>

corroborated this view - Such show cause notice thus set a.side a-,ld

respondent directed to issue a fresh notice to the petitioner _ Section 1 IA(io)
of Central Excise Act, 1944.

LI:a ll91

'rit

+

Writ @risdicti07L - Scope of - Challenge to show cause notice - OrdirLariQ a

Court may not exercise its discretionary judsdic6on in' entertaIning a

if Petition CWestjcyning a notice to show cause, however if the same inter
hcI appears to have been udthoutjudsdjctiony when the notice is issued

4ukhpremeditation, a turk petition u)QUId be mai7aa,i.rtable _ I;t the i_mta.ra

case, the show cause notice issued bY the quasi-judicial authority was

preme(iitated., thus, in exercise of writ julisd{,ction> same set aside and

=h7ections given fc)F issuance of &esh notice - Artide 226 of Constitution of
India - Section i IA(10) Of Central ExCiSe Ac,ty 1944.

Show cause notice - Scope of - Show cause notice is meant to give the person

proceeded against a reasonable OPPortunkY oJ m.aMg his objecdbrl against

the pK>posed charges tn,dicatled in the notice - At the stage of show c.az/se

nohWI the peFson pFocee(led against rrrast. be told the charges against him so

Ehat he can take his defence and prove his £7tnocen.ce _ At that stage> the

czuthodtY issuing the charge sheet/ show cause notice, cann&, ttstead of

Letting tam tha c-barges, contORt him with defInite conclusions of his alleged
guilt - if that is done, the entire proceeding #L{ticaed by the show cause notice

gets IABate(i by unfairness and bias and the subsequent proceed.bgs become

an Idle ceremonY - in the instant case, the show cause hoace issued by the
quashjudtciat authoritY was premeditated, thus, same set aside and

:hrections given for issuance of fresh notice - Section 1IA(IC)) of Cellty.d
Excise Act, 1944.

jb) CCE vs. Shemco india Transport 2011 (24) STR 409 (Tri_Det.)

icI AT"at Food us- CC 2005 (r90} &LT 433 (SC)
4



F. No. GAPPL/ADC/GSTP/1413/2024-Appeal

wherein it was held that no penalty is ;,mr)osa,bte where neither the show

cctt£se notice nor the order specVes which particular clan_se or Rule 173Q of

erstwhile CentFat Excise Rules, 1994 had been alleged contravened by the
assessee,

> Appettcrnts submit that since the impugned SCN aseu is va.guey cryptic and

untenable in klm and hence the impugned OK) corLftrrrarLg such SCN deserves
to be quashed in toto.

> Appellants submit that when the Rule 96(10) was inserted 'irt the cc,ST

RUteS9 2017 from 23.10.2017 it debarad exporters from claiming IC,ST

reNnd who have diFecttY made Imports under NotWcadort No. 78/2017-

Customs dated 13.10.2017 arId No{iyico_tion No. 79/ 2017_c-u.stoms dated

13.10.2017, the said provisions of nodDcations thereby meant to say thai if

the importer has made imports trader Advance Authodzation then they were

not entitled for rdund. Appellants submit that this post.d.on of la,w is also

clear from the impugned SCN itsety' and the sa.m.e is also mertti071ed. at Para

3'4 & 7.4 of impugned SCN. Appellants submit that when the law is very

clear and ako narrated in SC:N itself then this issuance of dem,and of

recovery of IGST rejunci is absolutely in contrast uRth the legal prov is.s
a(imitied in itself and hence deserves to be quashed.

Appellants submit that in their case they are exp07ter who are not hotdttg the

Advance Authorization but procuring goods from other manuyactu,rer who are

holding the advance authorization and Appellants are buying goods from

them CLS merchant exporter and exporting such goods. Appellants submit that

from the perspective of DGFF they are consiclereci as third party exporter and

accordingly they have quoted the Advance License number of the

Manufacturer exporters who have supplied goods to them for enabling them

to avail the beneBts tmcier said Advance Authorization scheme of Foreign

Tra(ie Policy .

> Appellants submit that they have come to blow that there are plethora of

Show Cause Notices issued accepting the position of law that Advance

Authorization holder who hat/e imported goods under said. scheme and

exported on payment of IGST would be covered wittan the ambit of

retrospective amendment of Rule 96( IO) of CGST Rules, 2017 und hereby it

i,mp Res that restrictions embedded therein would not be applicable in such

cases where cIa'{,min.g rejv7ui of bttegrated tax paid on export of goods or

seruices have received supplies on totItCh the supplier has availed the benefIt

of exempaorLfrorrl(iuty urLcier Advance AMtudzMua.

5



F.No. GAPPL/ADC/GSTP/1413/2024-Appeal

> Appellants submit that ta view of above there canno£ be dual stand on same

maHer and hence thq impugned OJ-O coajtrming such illegal SCN proposing to

demand the alleged ineligible rejunci 6f iC;ST deserves to be quashed.

> Appellants submit that by vi-due of Section 16 of the IGST Act, they as an

exporter (i.e. zero rated supply) is allowed an option by the Parliament to pay

integrated tax on export of goods, and. claim refund of such tcm paid on the

exported goods. Vruier Cjause (b) of Section 163 of the IC,ST Act? the

Appellants have a dgttt and an option to pay integrated tax on exported

goods, and the Appe[tales have also a dg tIt to claim refund of such tcu paid

on exported goods. When this option and the right is conferred upon the

Appetkmts as a registered person under Section 16 of the laST Act, such

right cannot be taken awaY bY virtue of a rule, and therefore Rule 96(10) of
the CGST Rules is ultra vires Section 16 of the K,ST Act.

> Appellants subnEt that Section 54 of the cc,ST Act is referred to in sub

Section f:3) of Sectjcyn 16 of the !GST Act, and it is laid dOLOR there undgr that

reNt(i of integrated tmc paid by the registered person on the zero rated

suppIY (i'e' expo-d in the present case) should be in accordartce uRth the

irouzszons of Section 54 of the CGST Act. However, Section 54 does not co-nfer

b& pou;er on the Central Govew\ment to Pa.me ant} Rules tn, respect ofrejun.d.

tczx' No power is conferred upon the Cerarat Governmertt under Sed.ion 54

3f the CGST Act fQr imposing any condki,n, ., ',,tn,a',n, in ,,,p,a ,f

attotuing reN-nd of tax. Section 54 is basically an enabt@ provision and this

ptc)VISiOT\ nowhere refers to curt(RIng ok restdcMg Tight to ckam refund

lttotved trader that provision tseif a.e. vader Section 54)) or any other

pfovisi07t like Section 16 of the K'ST Act. A dcan reading of Secaon 54 -of the

a(IST Act shows that a rLgbt to pay kaegrated tCM and dcam its Mun.d on

exported good-s conferred, on a registered person by virtue of Section. 1 6(3)(b)

# the i(3ST Aa is t' n” way ajfeaed or Testh,t,du,a„ S,,tk„, 54 .f th
:GST Act' Therefore, a pmvision like Sub RUte (10) Of RUle 96 df the CGFST

Rules could 7LO£ have been made by the Central GovewuReTa eDen u)kb
reference to Section 54 of the (/GST Act.

> AppettaLnts SUbnL& that Payment of #aegrated tax and dam for its refund

under Sectio" 16(3)(b) o/ the rGST Ad ,h,utd b, in a,„,,d'.m., with th, Rule,s

RaLdLe under the CGST Act. The power to make Rules is c07VeKed Upo-rI the

;Q”e'Y""enItFader SediQn 164 Qf the CGST Act but ap„u,at & thi, p,,.,R,i,„,

Iso ThLouIS #taLI the RULes are to be made for carry@ out the provisions of

he Act' When Section 16 of m iGST Act is a provision aUouJing a registered

person to pay integrated tax and eIGht as r<und in case of expo_ds) any Rule

qJ+
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not in accordance with this provision of 'he Act is beyond the rule mak{,ng

potver of the Government. The GoverrmerLt may have power to make Rules

for taYhlg clown a proce(IIne for ctaivang a'ad po_ghg refu-ad_> but there is no

power cor\ferreci upon the Govemme'nt tuIder Section 164 of the cc,ST At.'t to

make a provision to take away, curtail or even restrict a right to claim refund

conferred upon a registered person under the main Act. Sub Rule ( IO) of Rule

96 IS not a provision in the nature of a procedure for dakrang or paying
reMt(i> but it takes away the RgtU for ctakrarty refund of kLtegrclte(i tax

conferred upon a registered person 7rtaking zero rated supply under Section

1633 (b) of the IGST Act and thus such RIfLe is beyond the power co'rgerred

upon the Govewt7nent under Section 164 of the CGST Act for making Rules to
carry out the provisions of the Act.

> Appellants submit that by uidue or sub Section (2) of Section {6 of the lc,ST

Act, ITC is allowed even mMe making zero rated supplies subject to Section

17(5) of the CGST Act but the Appellants have not ava.tIed ITC of ang of tb
supplies referred to in Section 17{5) of the CGST Acl which are {71 th -aa,hire

of blocked credit and said is undisputed fact since eue7z scri nowhere alleges

for sa77ze. No provision like Sub Rule ( IO) of Rule 96 can be validly made even

with reference to Section 16(2) of the IGST Act read with Section 17(5) of the

CGSF Act, and therefore also the impugned Rule is ultra vHs Section 16 of
the IGST Act.

The Appellants therefore submit that Sub Rule (1 0) of Rule 96 of the CGST

Rules is uLtra vires Section 16 of the IGST Act, arId hence it desert,es to be

struck down as ultra vires. Consequently, the impugned O/O desert;es- to be

quashed and set aside in the interest of justice.

> Appellants have utitbe(i various taxable inputs artcZ materials and capital

goods. AppeLlants have aZso utitizec! (ity'ferent input seruices, which are all

taxabLe. ITC of taxes paid on all such inputs and materials as well as input

services is aLlowed to the Appellants, but the AppettunIs' exports have been

much more than the local supplies, artcZ therefore the Appet'Lants are not in a

position to utitke such iTC juRy for discharging their GST liability in respect

of domestic supplies

> Appellants submit that thus, now, by virEu'e of Rule 96(10) of the. CGST Rules,

the registered persons like the Appeltct-as cannot utilize. legally availed credit

of input transactions for paying tax on the exported goods for claiming reNnd

of such tcl_xj and therefore the Appellants' competitiue'ness in the internationqt
trade is also adversely impacted.

7
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>, Moreovery Me issue involved in the present case is one of .interpretation of

law. AppeIIa.Ms submit that throughout the country similar matters are

pe7td.hg before various Hon'He High courts which itself substantiate the fact
that the matter suffered from legal enigma and even today as well therq is no

Bnatity to subject matter.
> The Show Cause Notice has irLVOkled Section 74 of the Act for imposition of

pen,aW. Section' 74 can be #rOO iced only when there iS fraud, coZZustonJ miMI
m{sstatement, suppression or coraravenBon, of cray of the provisions of the

cc,ST Ac.ty 2017 read uXth ic,ST Act, 2017 or the rules framed there under

with an intention to evade payment of tax.

> Appeltaras subwat that irt the;L-r case they have (ZSdosed all facts tntttWIIY in
their returns i e. ZERO Ra,tec=' supply of goods tuith payment of iGST under

cza{xr1 of refund caong with th corresponding Shipping Bills thereof and port

of Export. Further Appeaa-nts have Bled the Shipping bill for export under the

scheme of Aciva7tce Authorization and. also in said shipping bills the details of

K,ST ReBIncl claimed by them on ZERO Rated supply of goods covered under

said shipping bills are also declared trutWItty.

submit that it can be apprehended from the charges in legislative

of Rule 96 ( IO) of CGST Rules, 2017 that there were great

and concern uith respect to construction of legislation and

thereof. Appellants submit that these multiple amendments in

the law speaks for itself th.at t’h.e matter involves the complexity in

interpretation of law and in such cases penalty should not be levied in cases

involving bona$(ie mistake. Appellants submit that in such a situation,

imposition of penalty on the Appettunts is not just#ted.

> Appellants submit that in view of no legislative provision to demand the

interest and GST law the proposed ciemunci of interest for alleged IGST

Refund is iILegal and deserves to be set aside.

> Appellants submit that impugned SCN proposes to recovered alleged !GST

Refund of Rs. 1,I1,62,907/- is grossly incorrect and hence the same

deserves to be quashed.

The appellant have further prayed that the impugned order be set aside.

)pettants

Pistons

'.erpretatiort

5.1Personal ll©arimg:

Personal Hearing .in the matter was held virtually on 19.03.2024, wherein Shri

Pratik Trivedi, Chartered Accountant appeared in person on behalf of the

'Appellant’ as Authorized Representative before the appellate authoriV. He

submitted that the goods have been exported as merchant exporter and

8
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requested to file further submissions within a period of 3 weeks. The request
was considered.

Additi©©all Sut3rxrissi© xls:

The appellant have submitted further submissions vide their letter dated

29.04.2024.

6 Discussion an@ :Findings:

6.1. i have carefully gone through the facts of the case and the submissions

made by the Appeliant in the memo of appeal as well as further submissions

and observe that the-, appellant is mainly contesting with, that they :have

exported their goods as merchant Exporter and that they have never directly

imported any goods under advance auhorisation licence urd availed full

exemption from payment of !GST. Therefore, the allegation that they have

procured I(,ST free raw material in terms of Notification No.79/2017-Customs

dated 13.10.2017 and also claimed the refund on the exports made on

payment of I(IST in terms of Rule 96 of he CGST Rtdes, :2017, is in violation of

principle of natural justice and fair play.
rld +f

KM

So the i£

lg §#hether the
uerwlse?:(Ie

sue to be decided in the present apr)ed is:

order passed by the adjudicating authority is proper or

6.3 At the foremost, I observe that in the instant case the "impugned order"

is of dated 29.08.2023 and the same was received bY the appellant on

24.09.2023 and th, p„,,nt app,al i, fil,d .fain' '” 22.01.2024. As per

Section 107(1) of the cc,ST Ac.''tp 20172 the appeal is required to be filed within
three months time limit.

6.4 i further find it relevant to go through the relevant statutory provisions of

Section 107 of the CGST Act, 20179 which is £eproduce(i as under:

SECTiON !Q7. Appeal, to AppeU@te Authority. – (!) Any person

a.gg&aed, by any &cHan or order passed under this Act or the State Goods

and Seruic,es Tm Act or the Union Terdtonj Goods and Sen?ices Tax Act bY an

adj„di,a6ng authority may appeal to SM:h Appeftcae AuttIDritY as maY be

p„,,„,b,d „at}am three TrIOathS ®®m th' 'z@e' @’& "’/&i'Th &#!' s“i'Z
d.ec.ist,on or order is c07rtt7t&&rt{catec! eo st&ch person'

9



F.No. GAPPL/ADC/GSTP/1413/2024-Appeal

(2)

(3)

(4) The Appetlo.te Autho Fay may, if he is satisfIed that the appellant was

prevented by saf$ciera ca'use tom presen,dag the appeal uRthin the aforesaid

period of three monan or six ntorahs, as the case maY be, allow it to be

presented within a further period of one 7n®m€Pt”.

6.5. Accordingly, I observe that the Appellant was required to file appeal

within three (3) months from the receipt of ale impugned order dated

29.08.2(.-)23 (received by the appellant on 24.09.20:23) i.e on or before

23.12.2023. However: in the instant case the appellant has filed the

present apped on 22.Ol.2024 i.e. dter a lapse of one month from the
due date. Further7 1 also observe that in terms of provisions of Section

107(4) {biciy the af)pellate authority has powers to condone the delay of only one

month in filing of appeal over and above the prescribed period of three months

above, if sufficient cause is shown. Accordingly, I observe that

[;M\is an inordinate delay of one month in filing the appeal over and above

bmd period of three months. Thus, I observe that the present appeal

£en filed beyond the time limit as prescribed under the Section 107(1) of

,Sth/ CGST Act, 2017, however, aled within the condonation period (i.e.

considering one month condonation period) as per Section 107(4) of the C(;ST

Act, 2017. 1 observe that the reasons expressed by the Appellant for delay in

filing appeal in their condonation of delay letter dated 19-10-2023, due to

impugned OIO was issued in physical form and was received by the appellant
on 24.09.2023 and that OiC) was not uploaded online on GSTN Cornrnon

Portal, that they requested the adjudicadng authority to complete the online

uploading process of the subject OiC) vic:ie letter dated 08.12.2023 and

27.12.2023, however till the date of Bling of offline appeal, no response was

received by them, is condonable. Therefore as per the provisions of Section

107(4) of the CGST Act, 2017, 1 condone the delay of one month in filing appeal

by the appellant and consider the appeal as filed within the time. Accordingly, 1

am proceeding to decide the case.

6.6 1 observe .that the present appeal is filed by the Appellant for

confirmation of demand of refund of iGST Rs. 1,11,62,907/-. which was claimed

in contravention of the provisions of Rule 96(10) of C(IST Rules, 2017 and
10
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erroneously granted to them. it is observed that the appenHit had ctaMed

refund. of IGST paid o- exports of go,d, wh„,in b„,,=at . .f Ad„,nc:
:=1L IHEApq1L o r i s IaL iIEni o Hi•dH1!• IJi & en ceh add reMy been ava ii ed at the arne of import of Loo is +

ThT %Weilant had exported their anal prod„,t, ,n pay„,,nt .f i(IST an;

has alreadY been avaiied at the time of import of CIO,d, are as under.

St.No Advance
Authorisation
Licence No
810140900
810141369
810142315
Totai

Adv;!i
Auttlorisa.ti,-)rt
Licence date
12.09.2017
24. Ii.2017
W018

!@Tnaa–i
Zero fateci
suppI' Rs
913 in
2355146
88-m
1 162907

iC- i Rm
Received (Rs.)

913100
1355146
889466 1
al 62907

„la C:i ':"'....-\

&RS:\
@XyTT :““““’““m'’“:"'“'””*;”':’

=1d; i : ::V?C=q:L:b= == ti==r1Li: g r ef1Limd of m Fg 7 M dtm pdd on expo as q goods or

b;n ===:v =:t ;;cPag}:= = + 1L1ti:: :e7 F==::L: I/ oil:: T=:::::at : i :]i = J:[:T S ;gr iT
pybHsheci irl the Gazette of ind;,al Enrabrdhary j Pcm E2 Section 32 sub_sfctio_a dy
olde number G.S.R 1305 (E)2 dated the !8th October, 2017 except SO far a rela,tel
tc receipt Qf capital goods by such pe',,a agd„st Expo't p,or,liao-„ c„.>_paul
Goods Scheme or notBqcation No. 40/ 2017-centrc,a Tax (Ra,te}J dated the 23rd
Oct:aber, 2017, pubks'Fleet trI the Gcuette oj- b,_dia> ExLrc,.ordha_33> Part IiI Sea,on
3; SUb-section (i)i Old.e number G.S.R 1320 (E), dated the 23’,d October, 2017
or no®ca.tion No. 41/2017-!ntegra'ied Tm (Rate), dated the 23rc! Octobery 2017,
pubLished in the Gazette of india, Extraordinary, Part By Section 39 Sub_section (i))
vide number G.S.R !321 (E), dated the 237-d_ October, 2017 has been czua{kd; or

(b) atJailed the .beneB'c under notifIcation No. 78/2017-Customs, d_cIted the !3th
October, 2017, published in the Gazette of india, E)draordirLa_iv, Pan a Section
3, Sub-section (i), ' t>ide number G. S.R 1272 (E), d'o_ted' the !3th October, 2017 or
nottBcation No. 79/ 2017-Customs, ciatec! t7ne 13tla October, 20i7, published tn
the Gmet£e of Inciia, Extmoaitaag, Part ii, Section 3, Rub-section (i), olde number
G.S.R 1299 (B), dated the !3ttt October, 2017 except so far it re'Lates to receipt of
capital goods by such person against Export. Promotion Capital Goods Scheme.]

1 1
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16[E3eg>tcamaRion. - For the purpose of this sub-rule, the -beneftt of the not®ca£-Ions
me7tti.orted thereirt shall not be considered to have been availed only where the
registered person' has paid integrated Goods and Services Tax and
Compensation Cess on inputs and. has ava;fLed, exemption of only Basic Customs
Duty (BC:D) under the said no©£ations.]

!5. St&bsetatAeea tade jV@@Be meE@r& No, 54/2(? i 8-CT aimee@ ©9eZ©a2© a8 /Qf:

"(iO) The persons ctaindng ref,md of ;,ntegrated tax paid on exports of goods or seruices

should not halle received supplies on wtach the supplier has avaited the benefIt of the

Gouernmen£ of india, MinistIU oy;. Finance, notifIcation iVo. 48/ 20:17-Cent-mt Tax, dated

the 1 8th October, 201 7, published_ in the Gazette oj' Irtcha, Extraorciinary, Part Ii, Section

3, Sub-section (i), vicie number G.S.R 1305 (E), dated the 18t:h October, 20i7
or no©tcation No. 40/2017-CenUal Tax (Rate} dated the 23rci October, 2017, published

in the Gazette oJ Irtciia, BxtraorJhna7y, Pai/c iI, Section 3, Sub-section (i), uicie number

G.S.R 1320 (E), cZa£ecZ the 23rci October, 2017 or not#cation No. 41/2017-1ntegrated Tax

(Rate), dated the 23rd. October, 201 7, pubtlsheci in the Gazette of intRa, E>draorc=rutry,

Part iI, Section 3, S',lb-section (O, t'ide number G.S.R 1321 (E), dated the 237-d October)

2017 or noW,cation No. 78/2017-C-,/,stoms, d.ateci the 13th October, 2017, published_ in

the Gazette oy; indRa, ExtraorcZna_',u, Part a, Section 3, Sub-section (i), vide number (,.s.R

72(E), dated the !3th October, 20i7 or no’dyico.tion No. 79/2017-Customs, dated the

October, 2017, published in the Gazette oy' india, Extraord{nalu, PaN iI, Section 3,

(i), IAd.e number G.S.R .7299 (E) dated the 13th October, 2017."

-'& '- -U_1 2
n Na4

iQ'R

ft;a

j?:

li
e

:erted tide Nod$cation No. i 6/ 2020-CT dated 23.03.2020 w.ea 23, 10.2017.

6.9 From the above provisions substituted ade Notification No. 54/2018-

CT dated 09.10.2018, it is observed that the persons cldrrling refund of

integrated tut paid on exports of goods or services should not have availed the

benefit of various notification_s as mentioned therein.

6.10 However, in the present case the appellant has availed benefit of

Notification No.79/2017–customs dated_ 13.10.20172 as the Ad.,ran,..e

authorization Licence Number has been mentioned in ale shipping Bills/eN')ort'

documents and the appellmrt has submitted that they have proc;!red the goods

from the supplier who has imported the inputs/goods under Advance

Authorisation Licences, and exported the goods on payment of iGST

mentlonlng the advance authorization licences as in the table above

6.11 Further: Vide above explanation to Rule 96 (iO) made effective from

23.10.2017, the benefit of the nod8cations mendorled in Rtlie 96(10) s!!aa

not be considered to have been availed only where the registered person has

pald integrated Goods and Ser9ices Tax and Compensation Cess on inputs

12
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and has availed exemption of only Basic Customs Duty (BCD) under the said

notifIcations. in the instant case as the goods have been procured duty free

under advance authorization, hence the benefit of notification shall be

considered to have been avaiied by the appe1 Ima.

6. 12 The contention of the appell nnt that Rule 96(10) was inserted in CGST

Rules, 2017, from 23, IO.2017 which debarreci exporters from claiming IGST

refund who have directly made imports under Notification No.78/2017-

Customs dated 13.10.2017 and Notification No.79/2017-Customs dated

13.10.2017. The appellant further su'bmi-Lte(i alat position of law is clear and

the issuance of demand of recovery of IGST refund is absolutely in contrast

with the legal provisions.

6.13 From the provisions of Rule 96(10) (b) substituted vide

NotificationNo.54/2018-CT dated 09.10.2018 and the expianation inserted vide

Notificadon No. 16/2020-CT dated 23.03.2020 made effective from 23.10.2017,

it is observed that “Persons ciaiming refund of IGST pdd on export of goods or

services shouic-L not have availed the benefit under Notification No. 78/2017-

Customs dated 13.10.2017 and Notification No.79/2017-Customs dated
yen+++q

i;$#:'.e.10.2017....” in the insult case, even if the appellant himself is not
\.• pn-_p-"ni C : n ' / P. \

\ii’ab.,t„> h.w,„„ th,y hav, p,.,u„d th, g,,d, f„m th' 'upph'' wh' have

/iEaBorted the goods under Advance Authorisation Licences. Thus as per Rule

66/(10)(b), the appellant is covered under the said Rule as it is not mentioned

that the importer ciaiming refund of iC,ST paid on export of goods or services

should not have availed the benefit... but “the persons claiming refund...” has

been mentioned.

q
\

\

6.14 in view of the above1 the appellant is said to have availed The benefit of

Advance Authorisation Licence, therefore not eligible for refund of

Rs. 17112622907/_ for the goods exported wherein the benefit of notification No'

79/2017_Customs> dated the 13.10. 2017 has been involved.

6. 15 F'urther2 in the additional submissions, the appellant have submitted

that upon careful examination2 it iS evident that any benefits &vailed were bY

the suppliers of goods and not by the appellant themselves. SpecificaiIY in the

case of Li(..,et.He No.0810140900 dated 12.09.2017, wherein goods were

imported via B/E. No.3258189 dated 15.09.2017 n'id'er the suppliers nor the

app,nant have avail,d any b,neat of IGST exempUon2 hence nQ demand of
IGST refund can be justified? particularly in relation to drat specific licence

From the copies of documents submitted by the appellant, it is observed that
13
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under the said Bin of Enb'yP the goods imported under Advance Licence are

imp,,t,d on paWent of !GST. H')wever, theY have =10t sub”=iUed anY pfQOf that

the refund of said B/E has not been availed by the Importer or otheTwlse

Further the goods exported against the said Advance Authorisation Licence

No.810140900 dated 12.09.2017 are dter the date 23.10.2017, hence refund

of the I(,ST paid on the said export as per the provisions explained above is not

available to the appellant.

6.16 Further2 it is observed that the adjudicating authoritY has confirmed the

IG.ST of Rs.1l112627907/_ under Section 74(1) of the CGST Act, 2017 read with

read with Section 20 of the IGST Act? 2017 along with interest under Sectlon

50(1) of the c(lsT Actp 2017 read with Section 20 of the I(JST Act, 2017 and

PenaLty of Rs.1,11,62,907/- under the provisions of Section 74(1) of the CGST

Acl 2017 read with Section 20 of the I(,ST Act, 2017. 1 observe that as the

appellant has contravened the provisions of - Rule 96(10)(b)of the CGST/GGST

Rules: 2017 read with SectIon 20 of the IGST Act, 2017 in as much as theY

inspite of the fact that . the imported goods/ inputs under Advance Authorisation

Notification No.79/2017-<_'ustorn_s were involved in the final goods

they had willfully misstated the facts by claiming refwld of IGST paid

Zero rated supply. Further they have contravened the provisions of

39(9), Section 59 of the CGST Act, 2017 read with Section 20 of the

Acl 20 17 in as much as they did not recti® the Omission or incorrect

particulms and also did not correctly self assessed the tax payable. Thus, the

appellant have deliberately misstated the facts, thereby contravened the

provisions ibid. As the refund claimed in contravention of the provisions has

not been paid back? the appellant is liable to pay the same under Section 74(1)

of the CGST/G(JST Act, 2017 read with Section 20 of the IGST Act, 2017 along

with interest under Section 50(1) of the CGST Act, 2017 and Penalty under

SectIon 74(1) of the COST Act, 2017 read with Section 20 of the I(IST Act,

2017

jces?

fZ

6. 17 As regard to the judgment quoted by the appellant of erstwhile regime is

not applicable in the present case, as in the SCN as well impugned OIO, the

penalty has been properly speci8ed under the provisions of law. As regards to

judgment of the Hon’bIc High Court of Gujarat in Special Civil Application No.

15833 of 2018, decided on 20-10-2020 it has been held that “The NotifIcation

No. 54/2018 is therefore held to be effective tv.e.f. 237(i October, 2017. Rule is

made absolute to the aforesaid extent, u>ittt no order as to costs.” The said

14
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judgment has already been implemented and therefore the refund. of IGST paid

on exports after 23.10.2017 has -been considered in the deMand

raised/ confirmed in the SCN/ impugned OIO .

6.18 in view of the above, I am of the view that the order passed by the

adjudicating authority is Legal and proper.

7. In view of above discussions, the impugned order passed by the

adjudicating authority is upheid and the appeal med by the appellant is
rejected.

8.

8.

wftvq7fnu®##tq{@fm©rf+mn©Htv vft%+f%nwrmel

The appeal filed by the appellant stmlds disposed of in above terms
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